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The Sackelt test

The Clean Water Act covers wetlands that have a
continuous surface connection to bodies that are
“waters of the United States” in their own right, so that
they are indistinguishable from those waters.




Interpreting Sackett

* “Relatively permanent”

e “Continuous surface connection”

* “As a practical matter indistinguishable”
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WHAT COMES NEXT FOR CLEAN WATER? SIX CONSEQUENCE
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The Decision

Filling the Gaps

Navigating Newly Non-WOTUS
Wetlands: A Study of Six States'
Wetlands Programs after

Sackett v. EPA
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Strategies for States/Tribes

FILLING THE GAPS

for Protection of Non-WOTUS Waters
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STATE PROTECTION OF NONFEDERAL
WATERS: TURBIDITY CONTINUES

by James McElfish

James McEffish is o Senior Attorney at the Environmental Law Instifute.
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State Protection Post-Sackett
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Outline of Brief Presentation

* Trump Administration efforts to redefine WOTUS
* November 2025 proposed rule
* September 2026 supplemental proposal

* Implementation challenges for states and Tribes
* Rate of regulatory change
* Lack of tools and resources to implement new concepts
* WOTUS assumptions in the context of other federal water policy changes

* State and tribal actions to protect their wetlands and waters
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Rulemaking to Define Waters of the US (WOTUS):
“Relatively Permanent Waters”

* Sackett:. WOTUS “encompasses only those relatively permanent,
standing or continuously flowing bodies of water...”

* Nov. 2025 Proposal: “Relatively permanent” means “standing or
continuously flowing bodies are water that are standing or continuously
flowing year-round or at least during the wet season.”

 “Wet season” isintended to include extended periods of predictable, continuous
surface hydrology occurring year after year.

* Sept 2026 Supp: “Relatively permanent” means perennial, i.e., “having
standing or continuously flowing water every day of the year during
ordinary conditions.”

* Sets maximum timeframe for no-flow periods that still reflect ordinary conditions.
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Rulemaking to Define Waters of the US (WOTUS):
Wetlands and “Continuous Surface Connection”

* Sackett: Jurisdictional wetlands must be indistinguishable from other
WOTUS, making it difficult to determine where the water ends and the
wetland begins. Awetland is indistinguishable when it has a “continuous
surface connection” to a relatively permanent water.

* Nov. 2025 Proposal: A wetland is jurisdictional when it has a continuous
surface connection, i.e., has surface water at least during the wet season
and abutting (i.e., touching) a jurisdictional water.

* Sept 2026 Supp: A wetland is jurisdictional when it has a continuous
surface connection, i.e., has a perennial surface water in a wetland that is
continuously connected with the surface water in the jurisdictional water
such that it is difficult to determlne where the jurisdictional water ends
and the wetland begins.”

* Only the portion of the wetland with perennial surface hydrology would be
considered jurisdictional.
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Implications for Wetlands and Other Waters

* EPA and the Army Corps anticipate:
* All ephemeral streams would be non-jurisdictional.

* Most intermittent streams would not satisfy the proposed
requirements to be WOTUS.

* The majority of wetlands that are jurisdictional currently
would not satisfy the proposed definition of “continuous
surface connection.”

* The Nov 2025 proposal estimated 81% loss of non-tidal wetlands.

* Examples of other estimates: 79% of streams non-jurisdictional
under the proposal; New Mexico estimates 97% of its rivers and
streams and 88% of its wetlands are at risk.
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Implementation Challenges for States and Tribes

* The WOTUS definition has changed frequently

 Jurisdictional determinations would require considerably
more work under the proposed approach
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U

S definition is made harder to implement by other

water policy changes, such as under CWA 8401 water
quality certification
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How are States and Tribes Responding to Sackett?

* Taking steps not directly tied to a particular definition of
WOTUS, such as wetland mapping and educational
outreach

* Increasing cross-program coordination and collaboration

* Developing programs to protect their waters under state or
tribal law

* Litigating policy developments they view as inconsistent
with Sackett and other legal precedent
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