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Enforcing Environmental Laws

raditionally, protectors of
the environment have

been seen as “nice guys.”
However, with increasingly
aggressive enforcement of
environmental cleanup
requirements, the image is
changing. This issue of EPA
Journal explores the trend.

The issue includes an
interview with Thomas L.
Adams, Jr., about how EPA is
meeting its enforcement
challenge. Adams is the
Agency’s Assistant
Administrator for
Enforcement and Compliance
Monitoring. A report on a
major enforcement case in
which a white collar polluter
was sent to jail illustrates the
tougher approach in
environmental cleanup. An
article traces the increase in
penalties in EPA’s
enforcement efforts. Another

article describes how EPA is
deterring violations of
cleanup standards by using a
range of tools from
arbitration to regular audits.

In a change of pace,
another feature projects
EPA’s approach to
enforcement in the year 2000,
as technology and
compliance procedures
evolve,

Environmental enforcement
trends are also examined
from vantage points outside
EPA headquarters, including
the U.S. Department of
Justice, EPA regional offices,
the states, and local
government.

The Journal’s review of
environmental enforcement
concludes with reports from
some of EPA’s senior

enforcement officers on
current initiatives, and an
article about the
“sludgebusters” on
assignment from EPA’s
National Enforcement
Investigations Center in
Lakewood, CO.

Two special features on
other environmental matters
are next: The first is an
article by U.S. Senator
Quentin N. Burdick (D-ND),
the new Chairman of the
Senate Environment and
Public Works Committee,
outlining his priorities for
the Committee in this
Congress. Second is an
explanation of the major
provisions ot the new Clean
Water Act.

This issue of EPA Journal
concludes with a regular
feature —Appointments. O
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Enforcement Today

An Interview with
Thomas L. Adams, Jr.

To get a perspective on the job of
enforcing environmental laws, EPA
Journal interviewed Thomas L. Adams,
Jr., the Assistant Administrator in
charge of EPA’s Office of Enforcement
and Compliance Monitoring (OECM).
The text of the interview follows:

Q In the past, EPA has been
criticized as not being tough enough in
enforcing the law. Is that criticism still
valid?

A Absolutely not. We responded to
that criticism and the enforcement
program today is the strongest the
Agency has ever had. We've got a strong
criminal program, a strong civil
program, and we've got the figures to
prove it.

Speaking of figures, how do the
results of this year’s enforcement efforts
compare with past years’?

A 1986 was a record enforcement
year. We referred 342 judicial cases to
the Department of Justice, compared
with 276 cases last vear. And the
regions referred 386 cases to head-
quarters or the Justice Department, up
from 323 last year and only 93 cases in
1981. Of these, Justice followed through
on 245 cases. We also brought criminal
charges against 94 defendants for
violating federal environmental laws.
The year before, we only filed 40 such
charges. So I think you can see a
distinct improvement.

(} How do numbers of enforcement
cases translate into positive
environmental results?

A Sometimes you can see direct
results, as when an enforcement action
stops a chemical discharge into a
stream. But usually it's not so simple.
We can’t always link every action with
a subsequent environmental
improvement.

We're looking to get away from sheer
numbers and instead target cases with
“strategic value:" cases that will

establish an important precedent, are
part of an explicit enforcement
initiative, or address major regional or
national concerns. This increased
emphasis on the strategic value of each
case means that the Agency will be
giving highest priority to those
enforcement actions which are likely to
result in the cleanup of major sources of
pollution.

Q You're still fairly new at EPA.
What’s on your agenda? What would
you mast like to accomplish as the new
Assistant Administrator for
Enforcement?

iﬁS I've been with EPA three years
now, mostly dealing with regional
issues, and that intimacy let me come to
OECM with definite ideas about what [
wanted to do, such as streamlining our
processes and enhancing the criminal
enforcement program. I have also
developed an understanding of some of
the headquarters/regional challenges
that arise in this office, so that now
we’re making an effort to be more
sensitive to regional concerns, finding
ways to help with cases when the
regions get overloaded.

[ see enforcement more and more as a
strong support shop, providing training,
monitoring, and guidance, and also
acting as a facilitator among the
regions, the headquarters technical
program offices, and also the
Department of Justice. I think you'll find
that the enforcement staff is cognizant
of the benefits they provide in acting as
facilitators.

As for enhancing our criminal
enforcement, I told the Senate
confirmation committee that I really
wanted to give our efforts there a
genuine boost. The strengthened
criminal enforcement provisions in the
recent amendments to the Clean Water
Act, Safe Drinking Water Act, and
Superfund indicate that Congress
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understands the benefits, including the
ultimate deterrent effect, of strong
criminal enforcement.

By way of example, suppose the
Internal Revenue Service just accepted
filed returns—no checking, no auditing.
You can imagine what would happen.
Well, many of our environmental
programs depend on self-monitoring,
self-reporting. And we have had cases
where people have submitted facts and
figures to us that turned out to be false
information. If we didn’t have authority
to go after violators like these with
criminal charges, perhaps we'd end up
with only periodic inspections by the
states and EPA and, as a result, we
would have a weaker program.

{L\) What specific remedies do you
have for enforcing environmental laws
and how do you use them?

A

£\ Well, basically there are three:
administrative action, civil action, and
criminal prosecution. Administrative
actions can only be enforced through a
subsequent court order. For instance, if
a company enters into a consent
agreement to pay an administrative
penalty and then refuses to pay, the
Agency would go to a District Court
seeking a court order directing the
company to make payment. The main
benefit of an administrative action is
that if the company complies with the
administrative agreement or order, the
Agency avoids the cost and time of
litigating. Administrative actions
generally are taken by the regions
without assistance from headquarters. In
fiscal year 1986, we had over 2,600 of
these.

We take civil judicial action in more
complex cases, or where there have
been egregious violations or repeated
violations of administrative orders.
These originate in the regions and are
sent through headquarters to the
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Department of Justice for filing by the
U.S. Attorney’s Office. In both civil
judicial and administrative actions, the
Agency is normally seeking both a
penalty and future compliance.

Finally, we can prosecute on criminal
charges where there is evidence of a
knowing violation. Criminal cases really
enhance our administrative and civil
enforcement programs because the
possibility of being hit with a large fine
or even a prison term has a dramatic
deterrent effect.

’i«f Criminal enforcement is a fairly
new weapon in the environmental
field. What is the role of a criminal
program—badges, guns, etc.—in a
regulatory agency like EPA?

/
A
LA

We usually reserve criminal
enforcement proceedings for the most
serious cases of intentional

wrongdoing, where we're also likely to
find other factors such as risk of harm to
people or the environment, or false

reporting. In contrast to administrative
and civil cases, where violators are
almost always corporations, in criminal
cases we charge culpable individuals as
well as corporations. As I said before,
there is a great deterrent effect.

’7 Badges and guns aside, what else
are you doing to beef up criminal

enforcement?
A

[\ As 1 mentioned earlier, we've
really enhanced our criminal
enforcement program. In the past, I
think enforcement was divided
unequally, with one office for civil
enforcement and another that handled
criminal enforcement, pesticides and
toxics, and policy. Loading all those
areas onto one office, sometimes one
person, meant that criminal enforcement
didn't get as much attention as it
needed. We've reorganized the office to
deal with that problem.

In addition to our own reorganization,
we’ve got some very successful
federal-state training programs down at
the Federal Law Enforcement Training
Center (FLETC) in Glynco, GA.

State enforcement programs range from
the very rudimentary levels to the
highly sophisticated. EPA, through the
coordinated efforts of the National
Association of Attorneys General, the
National Environmental Enforcement
Council, and FLETC training, is
encouraging further program
development in states that have little or
no criminal enforcement capability. We
also strongly encourage attendance at
FLETC by EPA civil inspectors, so that
they can learn to better recognize and
support EPA criminal cases.

L,{t; Has the philosophy of enforcement
changed over the years? What about
new or innovative enforcement tools?

/A 1 would say that the overall
philosophy hasn’t changed, but the



process has. We're a young program,
really. Environmental law has only been
developing since the early 1970s. And
it’s continually evolving, continually
changing. We as enforcers have to
change our methods along with it.
Sometimes we can pull old tools out of
the closet, clean the rust off,

and use them again; sometimes we
develop new ones, such as the “traffic
ticket citation” concept for minor
infractions discovered during an
inspection. In fact, we have quite an
arsenal of new enforcement
techniques, such as environmental
audits, ADR (alternative dispute
resolution), and contractor listing. (For
further discussion of these techniques,
see the article by Terrell Hunt

on page 10.)

il

u Is business more cooperative now
in complying with regulatory
requirements, or is the need for
enforcement action about the same as it
has always been?

A I think the interest in cooperating
is continually growing within the
regulated community. The positive
response to environmental auditing is
one example. For a long time, I think
there was a mindset in industry that
saw environmental protection as an
unnecessary cost or something to avoid.
Now, the wisdom is that it is simply
part of the cost of doing business today.
So I think that’s a very distinct change
in philosophy on the part of the
regulated community.

That does not mean we can cut down
on our enforcement effort, though. Part
of enforcement is taking actual legal
action against some party; another part
is monitoring to make sure that
everyone is doing what they say they're
doing. That’s when legal action comes
into the picture. It reinforces the value

of voluntary compliance by penalizing
those who refuse to comply.

-/ So the prospect of enforcement
action serves as a big deterrent
against polluters?

[\ Very much so, I think. Of course.
there is no way to count violations that
did not occur because we run a vigorous
enforcement program, but the more vou
get the news around that something is
going to happen to you or your
company, even criminal charges, the
more vou have people say to
themselves, “Hey, I'd better not do that.
I'd better not run that light. I may get a
fine.”

Every enforcement action we take
helps prevent the need for another one.
We let people know that they can
expect to be caught if they're doing
something wrong, and that penalties
and other punitive actions will be
imposed very quickly after we detect a
violation. Another important point is
that no one is going to gain any
economic benefit from delaying
compliance.

/ So it doesn’t pay to pollute? It's
not better to wait to get caught before
complying?

£\ There's no benefit. We take any
unfair gain into account when we assess
financial penalties. Our policy at the
very least is to recover whatever profits
a company may have gotten from
noncompliance, as well as an additional
punitive amount. This second amount is
based on several factors, but the most
important is the seriousness of the harm
caused by failure to comply. In fact,
we've even developed a computer
program to help us calculate how much
benefit a firm may have enjoyed and
how much we should assess as punitive
damages. Removing the financial
benefits of noncompliance will foster an
attitude that it is better to spend the

money on compliance now than to wait
and be penalized later.

Q Several levels of government are
involved in enforcing environmental
laws. What are their roles, and how do
they fit in with your goal of
streamlining the enforcement process?

A We rely very, very heavily on the
states. We have to. Without the states,
we wouldn't have a very good
enforcement program—or, for that
matter, environmental program. To a
large degree, the legal process moves
from the states to the region, from the
region to headquarters, from
headquarters to the Department of
Justice. So we all have to work together.
The majority of environmental
enforcement actions are initially taken
by the states who are on the front lines.
In fiscal year 1986, they filed over 4,800
administrative orders and more than
543 civil judicial referrals. Of course,
EPA has oversight of the state programs,
and is authorized to take action if the
states should fail to do so. The key is to
continually refine and improve
EPA/state coordination, so that we all
know the circumstances under which
EPA or the states should take action. It’s
part of the constant balancing that goes
on.

What can headquarters do to
support the regional offices and the
Department of Justice in developing
and prosecuting cases?

A We have a very important
leadership role, particularly in the area
of fostering innovative approaches to
enforcement, and it's our job to produce
a cohesive, consistent program and act
as national spokesmen. One advantage
of OECM is that we have an overview of
the entire enforcement area. By seeing
the big picture, we know where the
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problems are brewing. More specifically,

the staff here assists regional counsels
as needed. We do a lot of training out of
this shop, too. For example, we recently
issued an update to the regions of all
the cases on a particular issue, saving
our regional attorneys many hours of
research. And that's what I'd like to see
more of from this office. On the
technical side, NEIC, the National
Enforcement Investigations Center, is
very helpful. We get many compliments
from the programs on NEIC's excellent
work.

Lastly, we at headquarters oversee the
federal/state enforcement relationship
and work with the Department of
Justice, sometimes to the point where
our attorneys have heen tapped to help
the U.S. Attorney’s Office because of
their expertise.

“'1.,2 What are you doing to avoid
enforcement backlogs?

A
'\ First of all, OECM is trying to help
the regions by taking up some cases
where necessary. But we're also actively
locking for ways to streamline
enforcement as a process, so that our
resources will be available for the more
complex and precedent-setting cases.

{«, ) Is there any major change in the

<

aw that would improve enforcement?

A\ In the ideal world, all of the
present environmental laws would be
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combined in a uniform statute so that
many of the procedures and
interpretations would be similar. That
alone would certainly streamline the
process.

But that’s the ideal world. The real
world has individual committees on
Capitol Hill with jurisdiction over
different laws, and it’s very unlikely
that they will give up their respective
jurisdictions. So at this point in our
history, we just have to deal with
complex interpretive language in the
individual statutes. Given this, I think
we should have felony provisions in the
laws that don’t currently have them. I'd
also like to see longer prison terms,
administrative penalty provisions,
investigative subpoena authority, and
contractor listing authority for the
statutes that don’t now provide for
them.

) How has enforcement funding
changed over the last few years?

L'Ax Well, when you look back over
time, you'll find that Congress has
significantly increased our resources for
regional enforcement activities, and
there’s been a proportionate expansion
in criminal enforcement. The public has
made it clear to their representatives
that it wants a commitment to protect
the environment. The checks and

balances being what they are in our
political process, I don't see this
situation changing in the future.

In fact, if I could end on this thought,
I'd like to see this heightened public
awareness continue. Environmental
protection is ultimately up to the
public, because there is only so much a
government agency can do. Public
awareness is brought about by
education, and I would like to see EPA
working more in this area, doing more
public service announcements, for
example. There are still people who
aren’t aware of environmental
consequences and the fragility of the
environment. From my point of view,
the best environmental protection will
come from people and businesses
saying, “Maybe I shouldn’t dump this
oil down here because it's going to go
into the water and the streams, where it
will take years for the system to clean it
out.” I feel strongly that solving our
environmental problems will require the
self-imposed enforcement that only
comes with education and the use of
sound common sense.

\J What is the role of EPA
enforcement regarding the

disposal of PCBs by the Texas
Eastern Gas Pipeline Company, an
environmental case which has been
in the news recentlv?

Enforcement is really leading the
Agency’s response. We're using
authorities under three federal statutes
to collect information from the
company, assess whether any of those
sites poses a threat to human health and
the environment, determine whether
violations of those laws occurred, and
ultimately achieve a cleanup that is
protective of human health and the
environment. O



Pollution Dossn't Pay:

A Landmark Case

by Matthew Coco

he Environmental Protection

Agency, the U.S. Attorney’s office,
and the State of Washington have a
clear message for environmental
polluters in the Pacific Northwest:
convicted white-collar polluters can’t
count on getting off with a slap on the
wrist. They face a real prospect of going
to jail.

One polluter who learned this hard
fact of life is William Kaser, Manager of
the Fleischmann’s yeast manufacturing
plant on the lower slopes of towerihg
Mt. Rainier. He pled guilty in federal
court to two charges involving the
illegal pollution of the White River
upstream from the city of Tacoma. Even
though he was convicted on the basis of
evidence gained by EPA enforcement
agents through nightlong surveillance of
the Nabisco Brands, Inc. subsidiary, and
his plant operations director pleaded
guilty to 28 acts of illegal dumping into
the picturesque mountain river, Kaser,
backed by hundreds of community
supporters, maintained that he did not
deserve to go to jail. The federal
government disagreed, and so did the
judge. Today the Nabisco executive is
serving a year and a day in federal
prison.

The story of the EPA investigation
and subsequent criminal enforcement
actions is illustrative of our national
experience with environmental
regulation. It begins in 1913, when a
yeast-making plant was built in the city
of Sumner, now a suburban community
of 5,500 people. It was built on the
banks of the then pristine, glacier-fed
White River on the flanks of Mt.
Rainier, at a point where the river
meanders through lowland forests
toward Puget Sound.

The White River was a convenient
natural sewer. In the 1960s, well before
the passage of the 1972 Clean Water

Act, the company built a large wooden
tank to store wastes remaining after the
yeast was grown and filtered out of the
culture medium. The “yeast liquor”
wastes were flushed into the river,
promoting the growth of algae and
threatening to choke off fish and
desirable plant life.

When the plant came under the Clean
Water Act in the 1970s, the water
discharge permit required the tank to be
emptied into storage lagoons instead of
the river. From the lagoons the wastes
were to go into the Sumner municipal
wastewater treatment system. The
permit allowed only unpolluted cooling
water to go directly from the plant into
the river. The plant’s legal troubles
began in October 1985, when the
Washington State Department of
Ecology imposed a $5,000
administrative fine for a discharge of
yeast liquor from the wooden tank into
the river. At the time, the pollution was
characterized by the firm as an isolated
incident resulting from a pipe rupture.

But in February 1986, a plant
employee confidentially told the state
agency that the company was dumping
its industrial waste into the river on a
regular basis. The tip was passed on to
EPA’s Federal Office of Criminal
Investigation (OCI) in Seattle. OCI
agents led by Special Agent-in-Charge
Dixon McClary staked out the plant.
From a concealed location on the
opposite riverbank, they saw a Nabisco
employee unlock and open a valve near
the tank. Immediately thereafter,
according to EPA agent Ken Purdy, “a
large, very noticeable boiling of frothy
brown liquid (came) from the area of the
submerged (outfall) pipe. The boiling
discharge lasted for at least an hour, and
a strong smell of molasses—a growth
medium for yeast—filled the air.” This
happened several times in the middle of
the night during the surveillance period.
The surveillance provided the basis for
the securing of a criminal search
warrant by the OCI teams. To execute

this warrant, Region 10’s investigators
were joined by additional special agents
from EPA Regions 8 and 9, and three
members of Region 10’s Environmental
Services Division technical staff, who
had prepared a sampling plan to trace
the waste stream from the tank to the
river.

Having become familiar with the
pattern of environmental misconduct at
the plant, the agents decided the best
time to conduct the search would be
when an illegal discharge was about to
happen. On the night of March 26,
1986, high-power telescopes were
trained in the direction of the waste
tank. When a Nabisco employee was
seen opening the tank valve, the
surveillance team radioed other agents
across the river. The agents were ready
to enter the plant site with flood lights
and video cameras to film the frothy
brown polluted brew as it boiled to the
surface. The cameras rolled as the
Nabisco employees were in the act of
polluting the river.

The EPA team worked through the
night, gathering documents and
sampling the yeast waste in the river.
The corporate records showed that the
company had been concealing its
illegal dumping of wastes for several
years. Seized wastewater samples were
sent to the regional EPA laboratory in
Manchester, WA, where forensic tests
linked the brown waste found in the
river to the Nabisco plant operation.
Kaser, the plant manager, was
interviewed at length. After first
denying any knowledge of the illegal
discharge and trying to put the blame
on subordinates, he finally admitted
that he had directed the systematic
permit violations. The strength of the
government's evidence prompted the
entry of guilty pleas by the Nabisco
Corporation, Kaser, and the production
manager, William Parks. Parks was
convicted of conspiring to discharge
pollutants, fined $2,500 and given three
years probation. Nabisco, convicted of
28 illegal discharges in violation of the
Clean Water Act, was fined $300,000
and ordered to pay an additional
$150,000 into an environmental trust
fund administered by the Washington
State Department of Fisheries for the
environmental enhancement of the river
harmed by the company’s actions. Also,
Nabisco and all its subdivisions
nationwide were placed on three years’
probation.

Sentencing the plant manager was
more difficult. Kaser pled guilty to one
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misdemeanor count of conspiracy to
violate the Clean Water Act and one
felony count of conspiracy to violate the
Clean Water Act and one felony count
of mail fraud based on the mailing of
his letter to the Department of Ecology
falsely stating that the company was
disposing of its wastes through an
approved land-irrigation system. Federal
District Court Judge Jack Tanner
received 270 letters extolling Kaser as a
community leader and asking that he
not be sent to jail. Kaser himself
appealed for the court’s leniency, saying
that his falsehoods were designed to
keep the plant open and save his
employees’ jobs. Assistant U.S. Attorneyv
David Marshall later described this
outpouring of community support as a
fundamental problem in dealing with
environmental crimes—the branding of
people as criminals who usually are not
perceived as criminals.

Responding to the pressure to keep
Kaser out of prison, Marshall
emphasized the plant manager’s
persistent history of falsehoods, and
called for imprisonment as a deterrent
to other business management polluters.
Special Assistant U.S. Attorney
Katherine Mix added: “The effectiveness
of the Clean Water Act depends and
revolves around voluntary reporting of
the substances they’re putting into the
waters. Without that voluntary, accurate
reporting, those laws are almost
impossible to effectively administer.”

Judge Tanner was unpersuaded by
Kaser’s arguments and community
appeals and sentenced him to a $5,000
fine on the conspiracy charge and a year
and a day in jail for mail fraud, of
which he must serve a minimum of
nine months and 16 days.

This case illustrates the favorable
outcome of skilled investigation and an
effective criminal law enforcement
program. Among its valuable lessons for
the future are:

® Surreptitious polluting requires a
strong stance by EPA. The water permit
program has assumed good faith by
point source dischargers, but unless
there is a criminal deterrent, many
polluters just wink at the law. Criminal
enforcement raises the stakes for the
polluters. Corporate treasuries may be
able to pay fines, but there is no dollar
value that can be placed on the loss of a
manager’s personal liberty and
community esteem. A vigorous criminal
enforcement program will play an
enhanced role in maintaining a clean
environment.
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In March 1986, veast liquor bubbles into
the White River from a submerged
outfall at a Fleischmann's plant in
Tacoma, WA. A special agent from
EPA’s Office of Criminal Investigation is

using the pole to take a water sample.

® Effective criminal enforcement
requires close collaboration by criminal
investigators, technical support staff,
lawyers, and administrators. In the
Nabisco case, smooth teamwork was
critical to the investigation. Everyone
involved learned first hand that
round-the-clock enforcement is more
than just an EPA slogan. Moreover,
energetic support of the investigation
and prosecution by key EPA regional
officials and state agency leaders created
a favorable climate for criminal law
enforcement endeavors. Staff personnel
knew that their efforts were supported
from the top down.

® Federal-state law enforcement
coordination is advantageous. In this
case, prosecution on the federal level
was preferable. While the state had no

felony measures for environmental
crimes and the Clean Water Act at the
time lacked a felony provision, federal
law provided the offense of mail fraud
as a basis for sending Kaser to prison.
Not only was there cooperation between
the EPA and the State’s Department of
Ecology, but an attorney with the State’s
Office of Attorney General was made a
Special Assistant U.S. Attorney to assist
in the federal prosecution.

® Criminal enforcement can be a
vehicle for achieving broader
environmental goals. Not only was
Nabisco required to establish an
environmental trust fund, but a
condition of Nabisco’s three year
probation is that it not viclate any
environmental laws. EPA’s Region 10
has coordinated a program to monitor
the environmental compliance of all
Nabisco's operations nationwide. The
enforcement action involving the
Sumner facility has triggered a “domino
effect” with broad implications for the
corporation’s future behaviar. A great
deal will be at stake for the corporation
in the event of future violations.

Since the federal court convictions,
Nabisco has sold the Fleischmann'’s
yeast facility. Deprived of its illegal
White River “sewer”, the plant remains
out of compliance. The state has given
the plant until May 1987 to reach
compliance. The city, of course, wants
the plant and its jobs to stay in Sumner,
but Sumner’s sewage treatment facility
is already exceeding water quality
standards because of the increased load
from the yeast manufacturing wastes.
The city cannot attract new industry
because of this overload. If the wastes
had not been illegally dumped into the
river, the city would have been forced
to confront the need to upgrade its
treatment plant long ago; now it is
paying an economic price in lost
economic development because of the
violations at the Nabisco plant.

This case demonstrates the
nationwide potential for developing an
environmental “no illegal dumping”
ethic to replace the attitude of many
corporate polluters who have
complacently seen fines as just another
cost of doing business. The jail sentence
for the plant manager in Sumner proves
that environmental violations are
increasingly being treated as real
crimes. O
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Penalties
on the Rise

by Carol Hudson Jones

he use of penalties has a long history

at EPA, but their importance to the
effective enforcement of our programs
has increased greatly in the last few
years. Since 1974, when EPA imposed
its first penalty, cash penalties totalling
approximately $70 million have been
imposed during the course of over 2,700
civil and administrative cases. However,
a large proportion of those penalties
were imposed in recent years.

Congress granted EPA the authority to
impose or pursue enforcement penalties
in all of its major programs, and these
penalties are an important feature of our
continuing effort to discourage violation
of the nation’s environmental laws and
regulations. While EPA implements
some programs directly, many programs
are implemented by state agencies,
which have various penalty authorities
under state statutes. EPA works with
state programs to use penalties most
effectively, and the Agency has recently
issued a policy on overseeing and
strengthening penalties imposed by
states.

Penalties are a critical element in
EPA'’s three-pronged approach to
deterring violations. The first element
consists of monitoring and inspecting a
broad range of facilities to create a
strong likelihood that violations will be
detected, in much the same way that the
IRS routinely audits selected tax returns
and thus creates an incentive for
everyone to report truthfully. Secondly,
where violations are found, EPA and
states quickly notify the violator and if

(Jones is a Program Analyst in the
Compliance Policy and Planning
Branch in EPA’s Office of Enforcement
and Compliance Monitoring.)

necessary take enforcement action to
ensure that violations are corrected. In
the third element of the approach,
violators are penalized through dollar
penalties or other sanctions are
imposed—e.g. an operating permit may
be withdrawn. All of these elements are
vital in the Agency's struggle to reduce
violations.

In fiscal year 1985, EPA clearly
signalled its increased commitment to
the use of penalties both to punish
violators and to act as a strong future
deterrent. More than 30 percent of all of
EPA’s penalties were imposed in fiscal
year 1985 alone, yielding some $21
million. These proceeds were four times
greater than those obtained the previous
year. A new penalty policy issued in
1984 was the fundamental force behind
the Agency’s increased enforcement
activity, coalescing into one coherent
statement a number of enforcement
ideas. As a result of the use of this new
policy and others directly derived from
it, a large increase was achieved in the
number of penalties as well as in the
size of individual penalties.

The penalty policy is based on the
concept that a penalty should be at least
as large as any economic advantage
gained by noncompliance. For example,
let us say that a manufacturing plant is
required to install equipment in a
smokestack to meet emissions
standards at a cost of $315,000 for
installation and $15,750 for yearly
operating costs. If the company waits for
14 months before installing the
equipment, it can use those funds for
other purposes (including simply
placing the money in a bank) and reap a
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financial benefit. In this case, the
financial gain to the company as a result
of waiting to make the installation
would be over $36,000. EPA’s new
penalty policy is that the penalty should
therefore be at least that amount.
Nullifying any advantage gained by
violating environmental laws and
regulations also ensures that other
companies which compete with the
violator are not placed at a financial
disadvantage by complying with EPA’s
requirements.

In addition to eliminating any
economic benefit gained by
noncompliance, the policy holds that
the size of the penalty should reflect the
severity of the violations and any
environmental damage caused. This is
termed the “gravity component”.

The largest cash penalty imposed by
EPA was over $6 million in a case
decided by a judge in 1985. In this case,
brought for violations of sulphur
dioxide emission limits and permit
requirements under the Clean Air Act,
the economic benefit portion of the
penalty was roughly $3 million and the
gravity component was about $3
million.

Although a dramatic increase in the
number of penalties occurred in 1985,
the size of penalties has increased
steadily during EPA’s entire history.
The average penalty in the Stationary
Source Air Program has increased 700
percent since 1979 to a tigure of
$253,000 in 1985. Under the Clean
Water Act, the average was $103,700, an
increase of over 600 percent. Significant
increases also took place in most of the
Agency’s other programs.

EPA has discretion in using its
penalty authorities, but usually pursues
penalties in cases which involve serious
environmental damage or danger, or a
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person or facility with a long history of
violations. In 82 percent of EPA's
enforcement cases (based on present
data through fiscal year 1985), a penalty
was imposed.

Although this high percentage of
penalty use is significant, EPA does not
see the imposition of penalties as a
“business tax,” nor as a cost of doing
business. EPA used penalties to create
an atmosphere in which facilities know
that everyone must comply with the
regulations and that no one will gain
financially by violating environmental
requirements. Ultimately, if EPA is
successful in deterring violators, the
need for penalties will decrease. More
realistically, however, we anticipate a
continuing need to spread the message
in order to reduce violations. Creating
this level of awareness and deterrence is
becoming increasingly important as
many of EPA’s programs are expanding,
and more and more facilities are
included under our regulations.

Because creating an atmosphere of
deterrence is important, EPA’s focus is
not solely on cash penalties. The states
and EPA may use other effective
“sanctions” to impose a financial
burden on the violator, such as halting
operation of the facility, thereby
depriving the violator of his ability to
conduct business.

We supplement our use of financial
penalties with other approaches
because we know that other factors
besides cold, hard, economic realities

can motivate or deter individuals and
groups. As an example, settlements of
enforcement cases may require that the
violator publicize in trade or public
media the fact that his company
violated the law and was caught, and
advise the reader not to make the same
mistake. By publicizing cases in this
way, EPA creates an expectation that
you or your company might be required
to reveal to the public the facts
surrounding your violation of the law.
This type of disincentive may be very
effective in certain circumstances and
can strengthen the impact of a cash
penalty.

As can be seen, EPA has taken clear
steps in the past few vears to strengthen
its use of a variety of penalties. We now
have a well articulated and well
thought-out policy which is making a
considerable difference in the size and
numbers of penalties we obtain.

EPA shares much of the enforcement
responsibility with the states. Therefore,
we are encouraging states to improve
their use of penalties while at the same
time strengthening our own program.
EPA recently issued a policy on
overseeing state penalties which focuses
on how to support and strengthen the
states’ efforts. Penalties are an important
tool in both federal and state programs
and EPA will continue to promote and
coordinate this type of action.

We will continue to refine our
approaches to deterring violations in the
future, to better achieve the
environmental goals established by the
statutes. The recent changes in the use
of our penalty authorities should send a
clear signal that EPA is committed to
deterring violation of our environmental
requirements. O



Tools to
Deter Violators

by Terrell E. Hunt

Enforcement is an essential part of the
implementation of each
environmental program. It is the means
by which actual violations are corrected
and potential violators learn the
consequences of careless or intentional
misconduct. Over the last three vears,
we've stepped up the pace of state and
federal inspections, expanded the
number of civil and criminal cases
brought, and increased the severity of
penalties sought and imposed. This
aggressive stance is already paying off;
last year, we developed a record 386
new judicial cases, a 20 percent increase
over the record high of the previous
year. :

In the face of this expanding
workload, EPA is searching for new
ways to 1) help well-meaning firms
prevent violations before they occur, 2)
streamline our casework and reduce the
“transactions costs” of individual
enforcement actions, and 3) maximize
the deterrent impact of cases brought
against serious violators.

Consider the hypothetical XYZ
Corporation. XYZ is a large chemical
manufacturing operation with plants in
eight states. EPA and state inspectors
have visited these plants seven times in
the last 10 years. Each inspection has
revealed serious violations resulting in
enforcement actions, one of which has
been in litigation for over three years.
Inspection of the California facility
detected serious chemical
contamination around a discharge
lagoon, with strong evidence of
ground-water contamination. The Texas
facility was found to have continuing
major water violations and some serious
PCB cleanup problems, and the Boston
plant had not kept up with its

(Hunt is Director of the Office of :
Enforcement Policy in EPA’s Office of
Enforcement and Compliance
Monitering.)

record-keeping and reporting
requirements. In addition, XYZ has
failed to comply with premanufacture
notification requirements for several of
its chemical products, and it has
recently been notified that it is a
potentially responsible party (PRP) in a
major Superfund cleanup. The number
and scope of its environmental
compliance problems make XYZ a good
candidate for several innovative
enforcement techniques. These
techniques are being developed to
prevent violations, streamline the
enforcement process once violations are
found, and increase the “stigma” felt by
serious violators.

Preventing Violations

Environmental Auditing

EPA has long encouraged corporations
to establish programs to monitor or
audit their operations for environmental
compliance. More recently, it has also
begun to require firms with repeated or
continuous violations to set up auditing
programs as a condition of settling
major enforcement cases. These internal
auditing programs would carefully
monitor firms’ entire operations,
enabling top management to institute
appropriate corrective action without
EPA intervention.

For compliance auditing programs to
become fully integrated into a firm'’s
“culture,” they must be incorporated
into its basic management systems. EPA
also may require a firm to conduct an
environmental management audit to
determine whether the firm has

established and communicated to its
employees clear policy on
environmental compliance and whether
management systems are in place to
ensure that the policy is carried out.

XYZ has consistently violated
requirements at many of its facilities. It
has no program to monitor its
compliance and has failed to establish a
management system that would prevent
future violations. Under EPA’s new
policy encouraging the implementation
of internal auditing, the Agency will be
very reluctant to settle enforcement
actions until XYZ can explain the flaw
in its operations that allowed the
violations to acccur and describe what
it has done to ensure that they will not
happen again.

Multi-Facility Compliance
Audits/National Settlements

EPA could also seek to require XYZ to
audit compliance at all of its facilities as
a condition to settling an enforcement
action at one facility. Such audits,
performed under strict guidelines and
stringent EPA oversight, would enable
the Agency to “leverage” a single case to
achieve compliance at a large number of
facilities.

In 1985, for example, the Diamond
Shamrock Chemical Corporation settled
a PCB disposal case against its Deer
Park, TX facility with a cash penalty
of $900,000 and an audit of 43 separate
facilities across the country to ensure
compliance with the Toxic Substances
Control Act.

A variation of the multi-facility audit
is the national settlement concept.
XYZ’s violations all over the country
normally would subject each of its
facilities to individual litigation. More
efficiently, however, EPA could package
all the known (and currently unknown)
violations at all facilities into a single
enforcement action. To settle such a
case, XYZ would need to agree to
audit compliance at all its facilities
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according to detailed procedures
established and overseen by EPA, and to
establish a company-wide management
system to assure future compliance. The
firm would also be required to correct
all violations uncovered by the audits,
maintain specified records, submit audit
reports, and pay pre-negotiated,
“stipulated” penalties for each violation
identified by the audit.

EPA would consider such a
settlement only if it and the affected
state agencies and regional offices were
confident that XYZ was firmly
committed to improving its overall
compliance posture. EPA headquarters
would serve as neutral “broker” among
the regions and states in building
consensus among all parties on the
terms and conditions of such a
settlement.
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Case Initiatives

EPA’s usual enforcement approach is for
each state or EPA regional office to take
action independently against violations
occurring within its jurisdiction. In
XYZ's case, the states of Texas,
California, and Massachusetts and EPA
Regions 6, 9, and 1 may all seek
immediate correction of the violations
detected, as well as civil, and punitive
penalties sufficient to remove the
economic benefits of non-compliance.
But because of differing state and
regional priorities and varying state
requirements, the timing, the corrective
actions and the penalties sought in the
various cases may not necessarily be
consistent. The direct deterrent impact
of these actions may vary.
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In contrast, the case “initiatives”
approach seeks to expand the deterrent
impact of individual cases by grouping
similar cases together. In an initiative,
EPA simultaneously files a number of
cases involving the same law and
regulation, reflecting a special
emphasis in a selected program area. By
“batching” the cases in this way, EPA
can standardize the litigation
documents, review cases in batches, and
commit specialized and intensive staff
effort to one area. Each initiative also is
accompanied by a well-designed
outreach effort to publicize the
regulatory message among both the
general public and specific audiences
within the regulated community. Not
only do initiatives offer an opportunity
to use enforcement resources more
efficiently, but because of the broad
coverage they are afforded in the media,
they also serve the goal of deterring and
preventing future violations.

In the past two years, EPA has used
the initiatives approach to target
violations involving pretreatment,
municipal discharges, premanufacture
notification, and asbestos demolition/
renovation. Firms are included in
initiatives if they serve as good
examples of the type of conduct EPA
seeks to deter. The stronger the case
against them and the poorer their
general compliance history, the more
likely they will be included. Its
violation of premanufacture notification
and wastewater discharge requirements
would have made XYZ a candidate for
both the premanufacture and
pretreatment initiatives.

Alternative Dispute
Resolution (ADR) Techniques

Another approach for streamlining
casework is the use of alternative
dispute resolution (ADR) techniques to
resolve enforcement actions. ADR uses
neutral third parties to facilitate

communications between parties,
explore possible solutions, determine
factual issues, and perhaps resolve all or
part of a case. It is particularly valuable
in cases that are stalled, that are
technically complex, or that involve
routine infractions, or multiple parties.
ADR techniques include arbitration,
mediation, mini-trials, and fact-finding.
EPA envisions using ADR both before
an enforcement action is filed, and after
litigation has begun to focus the parties
on their respective interests and keep
the adversarial process from inhibiting
resolution of cases. ADR promises to
reduce the “transactions costs" of
environment litigation to both
government and industry in appropriate
cases.

ADR could help to resolve some
aspects of XYZ’s enforcement problems.
In the case under litigation for three
years, for example, ADR could break the
impasse by using a neutral mediator.
Cases stall for many reasons, including
personality conflicts between counsel,
poor communication, inflexibility,
inability to design remedies, public
policy issues, or political
considerations, particularly issues
involving local political entities. An
experienced neutral party can provide the
impetus to resolve these problems.

XYZ also faces problems in designing
a PCB cleanup remedy and responding
to potential ground-water
contamination. Placing the technically
complex issues of cleanup remedies
before an ADR neutral who possesses
technical expertise avoids the risk that a
judge with no technical background



may order inappropriate, inadequate, or
unnecessary actions.

At the other extreme, minor or routine
violations, such as XYZ’s water permit
violations, may be good candidates for
ADR. If routine cases can be resolved
without costly formal litigation, both
EPA and the company benefit.

Finally, XYZ Corporation has been
named as one of many potentially
responsible parties in a new Superfund
case. A large number of parties in a case
argues for the use of a neutral case
manager to organize multiple
defendants or plaintiffs, facilitate
agreement on litigation strategies and
schedules, and identify questions for
resolution.

ADR is a means of resolving disputes
more efficiently. EPA’s consideration of
ADR does not imply that the Agency
would settle for less favorable terms
than it would accept under
conventional litigation. Use of ADR will
always be accompanied by aggressive
administrative, civil, and criminal
enforcement efforts. Furthermore, EPA
will always litigate cases that pose
precendential questions of law or
policy.

Field Citations

As a potential response to relatively
minor violations, such as XYZ's
record-keeping lapses, EPA is exploring
the use of field citations. Field citations
are “environmental traffic tickets,”
which could be issued by inspectors
during inspections. If, within a specified
period, companies paid the penalty and
submitted proof of corrective action, no
further litigation would follow. Those
companies that wished to challenge the
citation or penalty could take advantage
of the normal administrative or civil
litigation process.

Field citations would be applicable to
the minor violations found at XYZ's
Boston facility, but would not be
appropriate to any of its other, more
significant compliance problems.

Criminal Enforcement

Over the last three years, EPA has
established a separate criminal
enforcement program, involving trained
law enforcement investigators and
specialized criminal enforcement
attorneys. This criminal enforcement
capability enhances EPA’s overall
enforcement effort in four ways. It adds
credibility to administrative and civil
court actions by demonstrating the
Agency’s willingness and ability to
bring the most serious remedies to bear
against those who intentionally violate
environmental laws. It enhances the
integrity of the Agency’s
standard-setting processes by providing
a powerful tool against those who may
submit false reports or fraudulent data.
With increasing frequency, it is used to
punish with incarceration those
convicted of serious environmental
crimes. Finally, the stigma of criminal
prosecution and the threat of individual
liability and risk of imprisonment for
corporate directors, presidents, and vice
presidents serve as a strong deterrent
against future violations. Last year
charges were filed against 94
defendants. This compares with 40
defendants the previous vear and 123
defendants in all prior years combined.
Also last year federal judges imposed
penalties of $19 million against those
convicted of environmental crimes, and
imposed jail terms of over 124 years, of
which over 31 years of incarceration will
be served.

Contractor Listing

The Clean Water and Clean Air Acts
empower EPA to bar facilities with
continuing or recurring violations from
obtaining future federal contracts,
grants, and loans. Such contractor

listing ensures that the federal

procurement process does not reward
facilities whose production costs may be
lower because they fail to comply with
environmental laws.

EPA has recently simplified its listing
procedures, making listing a more
effective and useful remedy. Listing is
an automatic consequence of a criminal
conviction under the Clean Air or Clean
Water Acts, and may be a discretionary
result of civil violations of those laws.
EPA’s new guidelines encourage the
states and regional offices to
recommend the listing of any facility
with continuing serious Clean Water or
Clean Air Act violations, even while the
formal underlying enforcement action is
still pending. A public stigma attaches
to being included on EPA's “List of
Viaolating Facilities,” and provides a
strong incentive for the facility to
correct its violations and resolve the
underlying enforcement action.

Public Qutreach and
Communications

One further element of our program to
increase the deterrent impact of
individual enforcement actions is our
expanded use of public outreach and
publicity. To help prevent violations,
we recognize that EPA has a duty to tell
the regulated community what
standards apply to them and what
actions they must take to comply with
those standards. To help deter
violations, on the other hand, we will
seek to disseminate broadly to the
general public and to specialized
segments of the regulated community
information about serious misconduct
detected and punished. Such conscious
and targeted outreach efforts are an
essential component of our program to
make the public aware that EPA (and
the states) are serious about
enforcement, and to make the regulated
community aware that the consequences
of getting caught can be severe and
unpleasant. O
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Enforcemeht |n the Yeaf 2000 =

by Richard H. Mays and Julie C. Becker

nvironmental enforcement is a

dynamic process, constantly
adopting more efficient, effective
procedures and using new technology to
obtain and analyze information on
environmental compliance. Many of the
procedures and much of the technology
in use today were not generally known
10 years ago; 10 years from now, they
may be obsolete. To see just how far
EPA may go in adapting to the
challenges of environmental
enforcement, let us take you into the
future to the year 2000.

May 1, 2000

Resisting intense pressure from
chemical industry lobbyists, Congress
passes a law regulating the manufacture,
storage, use, and disposal of the highly
toxic chemical tetradichloroxylene
(TDTOX, commonly known as “TOX").
Animal studies have shown that TOX, a
major chemical ingredient in the
manufacture of a wide variety of
products, is a highly potent carcinogen
which biocaccumulates in living
organisms and the environment. In the
year 2000, high levels of TOX have
appeared in all environmental
media—air, water, and land.

The crackdown on TOX was
prompted by recent industrial releases
of the chemical which claimed 12 lives
and caused numerous injuries, forced
the evacuation of several communities,
caused major fish kills, and, in one
particularly egregious instance, led to a
federal government “buyout” of
hundreds of properties in Beverly Hills,
California. TOX is manufactured in the
United States by 40 companies in 150
facilities, is stored in 5,000 storage
facilities, and is used by 20,000 plants
in their manufacturing processes.
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Upon signing the TOX bill into law,
the President declares enforcement of
the new law to be “the highest priority
for EPA since the establishment of the
Superfund program.”

May 15, 2000

To decide on an appropriate
enforcement strategy, EPA’s Office of
Enforcement and Compliance
Monitoring directs its main enforcement
computer (“ENFOMAIN") to generate a
profile of the companies affected by the
TOX law. Within minutes, ENFOMAIN
identifies every facility in the United
States that manufactures, stores, or uses
TOX. It then profiles each facility,
showing the age of each facility, the
volume of TOX handled, the type of
process used and the products
produced, the size and financial status
of the company, the number of facilities
owned by the company, the
enforcement history of each facility,
permit data, past inspection results, and
the existence of internal corporate
environmental auditing procedures.
ENFOMAIN'’s report also includes
information drawn from state and local
databases.

May 16, 2000

Based on the computer profiles and
preliminary risk assessments, EPA
identifies the MegaCorporation
(Megacorp) as the Agency's number one
enforcement priority. Megacorp has a
sordid compliance history, including
major violations of environmental
regulations. With 30 plants nationally,
the company has only one officer to
oversee compliance with environmental
regulations. In addition, most of its
facilities are old, using obsolete control
technology, and many of them are
located in or near residential areas. In
the past five years, these areas have
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The technology and innovation
of the coming decade can only
make enforcement more
efficient and effective.

repeatedly been subjected to accidental
releases of TOX emissions. In one
instance, TOX-contaminated gases from
a Megacorp plant caused dozens of
workers and people nearby to suffer
severe illness; damage to plant and
animal life was also extensive.
Megacorp’s environmental practices,
including its handling of hazardous
wastes, have for some time been under
investigation by EPA, the Department of
Justice, and the FBI. Although two
major criminal investigations were
initiated, no indictments resulted.

May 20, 2000

After the selection of Megacorp as the
initial target for the “TOX Initiative”,
EPA enforcement staff direct
ENFOMAIN to rank the 30 Megacorp
manufacturing facilities in order of
priority for upcoming inspections, giving
highest priority to those posing the
largest potential risk to the public. The
computer then schedules inspections for
each of these facilities, taking into
consideration available inspection
resources and other Agency priorities.

May 21-24, 2000

Regional inspectors, assisted by experts
from the National Enforcement
Investigations Center (NEIC) in Denver,
conduct multi-media inspections at each
of the 30 targeted Megacorp facilities.
Using document readers and portable
computers with sampling and analysis
capability, the inspectors are able to
instantaneously record corporate
documents and produce sampling
results.

May 25, 2000

After four days of onsite inspections,
the inspectors return to the EPA
regional office. Information from the
portable computers is fed into
ENFOMAIN, which is programmed to
determine where violations have
occurred, to rank the violations
according to their significance, and to
calculate the appropriate penalty for
each violation according to the Agency’s
penalty policies.

For all non-significant violations
(those not potentially endangering
human health or the environment)
ENFOMAIN issues a “traffic ticket”
citation to Megacorp assessing a penalty
of $500 per violation per day. The
company can either challenge the
citation or settle by paying all of the
penalties within 30 days.

May 30, 2000

For the more serious violations,
ENFOMAIN prepares an administrative
order for each of the Megacorp facilities
incorporating each of those violations
and assessing the maximum statutory
penalty for each violation.

June 1-5, 2000

After reviewing the administrative
orders, EPA Headquarters and regional
enforcement officials agree that it would
be more efficient and effective to
combine all of the violations into a
single administrative order rather than
conduct separate proceedings for each
facility. Headquarters will coordinate
the case, with regional offices
addressing facility-specific issues. The
violations are combined into a single
administrative order, and the order is
issued to Megacorp headquarters in
Newark.

ENFOMAIN also helps the staff
develop the range of penalties EPA will
consider against Megacorp. Penalties are

not arbitrary figures; they are based on
several factors, including the firm’s
ability to pay, the severity of its
violations, and its willingness to go
beyond minimum statutory
requirements in correcting these
violations. For Megacorp, the staff
decides on penalties ranging from $20
million to $50 million, depending on
how the company plans to remedy its
violations. Possible remedial actions
include using BLOBs (Biologically
Liberated Organo-Beasties), genetically
engineered microorganisms that
consume TOX in soil and ground water,
and installing ECHH systems
(Electro-Catalytic Hyper-Heaters) to
control air emissions.

In addition to penalties and remedial
actions, the staff will also require
Megacorp to conduct risk assessments
and environmental compliance and
management audits at all of its TOX
facilities.

June 20, 2000

Megacorp electronically transfers
$150,000 to EPA for the minor citations,
and because even in the year 2000,
formal litigation is enormously
expensive and time-consuming, EPA
and Megacorp agree to negotiate a
settlement for the remaining major
violations.

July 15, 2000

Negotiations begin via teleconference,
with & neutral third party mediating.
The final settlement is a consent order
committing Megacorp to pay a penalty
of $30 million and to use BLOB and
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ECHH technologies. In addition, the
company agrees to have an EPA-
approved audit firm perform
multi-facility, corporate-wide audits of
its environmental management and
compliance practices, and to pay
pre-agreed penalties for certain minor
violations found by the auditor. The
Agency reserves its right to seek
appropriate relief from Megacorp for
more serious violations uncovered by
the audit firm.

The consent order also includes
provisions designed to prevent future
accidental TOX emissions. In addition
to conducting compliance and
management audits, Megacorp agrees to
risk assessments aimed at identifying
those areas of the company’s facilities
where industrial accidents are most
likely to occur, and to take preventive
measures as recommended by the
auditor. Further, Megacorp agrees to
provide training equipment, as
recommended by the audit firm, to
reduce the risk of such accidents.

Finally, Megacorp agrees to
participate in the Agency’s new
computerized self-reporting system.
This system involves the installation of
electronic sensors at emission points in
Megacorp's facilities which
continuously relay information on those
emissions to ENFOMAIN for analysis
and comparisons to emission
limitations. This will provide EPA with
a monthly compliance profile of all 30
Megacorp manufacturing facilities,
automatically identifying violations and
tracking compliance, and allowing EPA
to issue citations and administrative
orders more quickly.

That’s the future. But the vear 2000 is
not as far off as it seems. The fact is that
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EPA already is implementing or
planning a number of these futuristic
enforcement tools.

Although a central enforcement
computer system and portable
computers to aid inspectors are still
dreams of the future, today the NEIC
feeds corporate compliance information
gathered from the various program
offices’ data bases, the regions, states,
and many other sources, into a
mini-computer which enables EPA to
target facilities for inspections. When
EPA wishes to emphasize an
enforcement priority, the Office of
Enforcement and Compliance
Monitoring (OECM) can determine
through the NEIC computer which
companies and facilities are in the

regulated universe, and, through criteria

like those used for the selection of
Megacorp as the target for the “TOX
Initiative,” can determine which are
most likely to be in violation.

The “traffic ticket” approach to minor
violations is now under development in
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OECM, and EPA is currently requiring
companies to perform multi-media
environmental audits as part of the
remedy outlined in certain settlement
agreements. Requiring a company to
perform risk assessments to prevent
accidental emissions (rather than
addressing them after the fact) may be
the next logical step toward reducing
environmental risks.

When one considers the
developments in technology which have
occurred in the past ten years, and
which will surely continue, the vision
which we have of enforcement in the
next decade is not unreasonable. EPA’s
ability to achieve that vision is limited
only by our willingness to accept new
technology and to attempt innovative
approaches to enforcement. In the end,
the technology and innovation of the
coming decade can only make
enforcement more efficient and effective
and, as a result, raise compliance and
environmental consciousness
throughout the entire regulated
community. O
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The Justice Departmerit:
When the Polluter Meets the Judge

by F. Henry Habicht Il

he Department of Justice, through

the Land and Natural Resources
Division, represents the United States,
its agencies, and officials in matters
relating to environmental quality, public
lands and natural resources, Indian
lands and native claims, and wildlife
and fishery rescurces. The Division’s
most frequent clients include the
Departments of Agriculture, Commerce,
Defense, Energy, Interior, and
Transportation, as well as the
Environmental Protection Agency.

The Division handles environmental
enforcement litigation under a wide
range of statutes designed to protect the
public health and the environment from
pollution of our air, soil, surface water,
drinking water, and ground water. Most
enforcement litigation arises out of
statutes designed to address cleanup of
hazardous waste sites (the

(Habicht is the Assistant Attorney
General for the Land and Natural
Resources Division of the U.S.
Department of Justice.]

Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended by the
Superfund Amendments and
Reauthorization Act of 1986), the
ongoing disposal of hazardous wastes
(the Resource Conservation and
Recovery Act), the pollution of our
waters and wetlands (the Clean Water
Act and the Rivers and Harbors Act),
the integrity of our drinking water (the
Safe Drinking Water Act), and the
quality of our air (the Clean Air Act).
These statutes are enormously complex
and regularly present challenging
opportunities for the Division to address
the proper interpretation of the law to
novel factual circumstances and to
complex, difficult, technical matters.

The Division is the principal enforcer
of the federal environmental laws, often
representing our leading client, the
Environmental Protection Agency.
Enforcement cases are referred to the
Division from EPA regions or
headquarters or from one of the
Division’s other client agencies.
Generally, with respect to EPA cases,
the Division files the action within 60
days after the referral, unless additional
factual information is needed. After
receiving a litigation report, the Division
conducts a thorough evaluation of the
referral, ensures that technical and other
litigation support is available from
EPA, and drafts the necessary court
papers and pleadings.

During the fiscal year ending
September 30, 1986, the Division
received more than 400 enforcement
case referrals, in addition to 450 matters
pending at the beginning of the fiscal
year. Also during fiscal year 1986, we
concluded with opposing parties over
175 settlements that were entered with
the court as consent judgments. The
Division also tried and received
favorable court judgment in over 30
district court cases. The rest of the
matters considered and referred during
fiscal year 1986 remain pending.

The Division has also successtully
prosecuted more people and
corporations for criminal violations of
the environmental laws than ever
before, obtaining over 257 guilty pleas
and convictions since 1981 that resulted
in over $3 million in fines and almost
150 years in jail sentences. We have
filed more civil environmental
enforcement suits than ever
before—over 1,000 since 1981—and in
our hazardous waste cases alone, we
have obtained court-ordered cleanups
worth nearly $400 million.

During the last year we have had
outstanding success in various
enforcement litigations. Under the Clean
Air Act, we successfully tried a major
penalty action against the St. Joe
Minerals Corporation. Following a
lengthy trial, the company agreed to a
finding of liability and a $1.2 million
penalty for violating sulfur dioxide
emission rules. The Division was also
successful in concluding several
difficult enforcement cases aimed at
curbing volatile organic compound
emissions, which contribute to the
nation’s ozone problem. Among these
was an action against Smurfit Diamond
Packaging, which resulted in injunctive
relief valued at over $800,000 and a
$120,000 penalty.

Under the Clean Water Act, the
Division pursued several cases against
municipal violators and resolved a
major action against the City of Los
Angeles. In that settlement, the city
agreed to undertake an important
remedial program to eliminate discharge
into the Pacific Ocean and Santa
Monica Bay. Moreover, the city agreed
to pay a $625,000 civil penalty. The
Division also resolved enforcement
actions against several major industrial
violators in 1986. In U.S. v. Phelps
Dodge, for example, the company agreed
to install an $8 million run-off control
system to abate unpermitted copper
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mining run-off and to pay a $1 million
penalty. Litigation was also successfully
concluded in a number of very complex
Superfund cases. In U.S. v. Reilly Tar,
the defendants agreed to implement a
$50 million remedy at a site just outside
St. Louis Park, MN. Similarly, in

U.S. v. Western Processors, the
defendants agreed to implement a
remedy valued at over $40 million at a
site near Seattle, WA.

Despite the Division’s unique success
in pursuing environmental enforcement
actions, these actions are extremely
difficult and time-consuming to
prosecute. U.S. v. Kaiser Steel
Corporation is a perfect illustration. In
this action under the Clean Air Act,
EPA and the Department of Justice had
three goals: to force Kaiser to stop
operating four blast-furnace casthouses
in violation of the law; to require Kaiser
to undertake a plan to bring these blast-
furnace casthouses swiftly into
compliance with the Clean Air Act; and
to assess substantial civil penalties for
violations of the law.

In many ways this was a relatively
straightforward enforcement action,
with well-documented, clear violations
involving only one defendant. Yet this
“simple” action required over three
months’ full-time preparation for a
highly experien